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Arising out of Order-in-Original: 21/Ref/ST/AC/2017-18, Date: 31.05.2017 Issued by:
Assistant Commissioner, Central Excise, Div:Gandhinagar, Ahmedabad-IIl.

& sidYererdt Tg gfaare) & 98 Td uadl

Name & Address of the Appellant & Respondent
M/s. Mirambica Construction Co.

aﬁéwﬁﬁwmmﬁmaﬁﬁmwﬁaﬁaﬁwm%qﬁam:ﬁ
IATT T WE ARBR B el AT GARIETOT MaSs TR B qeban 8 |

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(0 A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid ;.
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(i) in case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any:
country or territory outside India. R
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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~ The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) S SeeH Yob ARFITH, 1944 Y G 36— W01/ 35-F & FaIa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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‘The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA’-3,;.a’s”, .
prescnbg—;d under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against. -
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-"

where gmouqt of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of ahy nominate public sector bank of
the place where the bench of the Tribunal is situated =
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” R
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:: ORDER-IN- APPEAL ::

This appeal has been filed by M/s. Mirambica Construction Co.,
19-Baloj Complex, Opp. Market Yard, Unjha, Mehsana (hereinafter
referred to “as the appellants”) against the Order-in-Original number
21/Ref/ST/AC/2017-18 dated 31.05.217 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner of Service Tax
_Division, Gandhinagar, (hereinafter referred to as “the adjudicating

authority”).

2. The facts of the case, in brief, are that the appellants, holding
Service Tax Registration No. AACFM6713GSD001, had filed a refund
claim amounting to Rs.35,02,236/- on 07.11.2016 under provisions of
Section 102 of the Finance Act, 1994. On the preliminary scrutiny of the
said‘ refund claim, following discrepancies were noticed by the
adjudicating authori’ty; .

(i) Not submitting the copies of invoices/Bills (in original) raised
by them to the service receivers.

“(ii) No documentary proof/evidence was produced by them
showing that the amount of Service Tax paid by them, whose
refund is being claimed, was not hit by the bar of unjust
enrichment.

(iii) Interest paid on delayed payment of service tax claimed as

_refunded by them did not appear to be admissible to them.

(iv) Whether they had claimed Cenvat Credit of the amount whose
refund is being demanded.

(v) Self-attested copy of the books of account evidencing the said

amount as receivable; '

" (vi) Copy of CA’s certificate to the effect that the said amount had
not been formed a part of expenditure in the books of
account;

(vi) Ledgérs in respect of work Contract (service receiver wise) in
respect of which the said refund is claimed by them.

(vii), Ledger in respect of the service tax paid by them during the
relevant period; _

(viii)Copy of Contracts and Agreement which they are entered into

with the service receivers mentioning terms and conditions; &

(ix) The reasons for delayed payment of Service Tax;
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(x) Detailed worksheet regarding Service Tax liability as per =

returns filed by them during F.Y. 2015-16 alongwith proof of

payment.
Accordingly a letter dated 21.11.216 was issued to the appellant
requesting to submit the compliance of the said letter. Further, the
appellant  vide letter dated 06.02.2017 submitted a declaration
regarding Cenvat Credit that they maintained separate records for
project wise as per Rule 6(1) of CCR,2004. On the scrutiny of refund
claim and records thereof, the adjudicating authority allowed the refund
claim of Rs.29,39,207/-, out of Rs.35,02,236/-, and the remaining
amount of Rs.5,63,029/- (Rs.4,02,209/- + Rs.1,60,820/-) was rejected
on the ground that appellants failed to submit the payment particulars
'in respect of RA Bill No. 7 dated 10.09.2015 and refund of interest of
Rs.1,60,820/-, paid on delayed payment of Service Tax, was rejected as
- there is no such provision in Section 102 of Finance Act, 1994.

-~ 3. Being aggrieved, the appellants have filed the present appeal and
requested to set-aside the impugned order and allow the refund claim of
Rs.5,63,029/-. The appellants have submitted, in their grounds of
appeal, that refund claim of Rs.4,02,209/; was rejected on the basis of
non submission of payment particulars of the same. In respect of that,
| the appellants have submitted a copy of GAR-7 challan of Rs.
.3,64,699/— and further stated that remaining amount of Rs.3ﬁ7,510/-

was paid by utilizing Cenvat credit.

4. In respect:of refund of interest amounting to Rs.1,60,820/-, t_he.
appellants submitted that they paid the interest on the duty, which has
been refunded by the Government due to exemptlon notification, so the
amount paid was not duty. When the amount paid is not duty, interest
paid on the amount also becomes the deposit of amount paid in excess

and it has to be allowed as refund.

5. Further, the appellants alleged that no show cause notice was
. issued to them and the adjudicating authority did not follow the
principle of natural justice before the issuance of the impugned order.
Thus the appellants have been deprived of their basic right which is ‘The
Right to be heard in Person’. ‘

6. Personal hearing in the matter was granted and held on
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07.09.2017. Shfi Vipul Khandhar, Chartered Accountant, on the behalf
of the appellants, appeared before me and reiterated the grounds of
appeal and stated that actual challan could not be printed, so bank
certified copy was submitted. They paid interest, which should be
refunded and further stated that they would submit additional

submission within seven days.

7. I have carefully gone through the facts of the case on records,

the impugned order, grounds of appeal in the Appeal Memorandum and -

oral as well as written submissions made by the appellants at the time

of personal hearing.

9. 1 observe that the appellants had been given reasonable
opportunity before issuance of the impugned order as discussed above
in para 2. For the refund claim of Rs.4,02,209/-, the appellants had
submitted the copy of GAR-7 challan of Rs.3,64,699/— and further
. stated that remaining amount of Rs.37,510/- had been paid by utilizing
Cenvat credit. However the proof of Cenvat utilization is not submitted

by the appellants.

10. I find that the appellants have submitted a copy of the challan
No. 50036 dated 29.12.2015 amounting to Rs.3,80,166/-
(Rs.3,64,699/- as the duty under Works Contract Services and
Rs.15,467/- as its interest). However, it is not possible at this stage to
verify the authenticity of the said challan as a proper
correction/reconciliation of the duty paying documen{ and actual duty
- paid is needed. The adjudicating authority is the best suited person to
verify the genuineness of the said challan. Further, the appellants have
failed to submit before he the proof of utilization of cenvat credit for
payment of duty. The same also needs to be verified by the adjudicating

authority.

11.: In view of the above, I remand the case back to verify the
payment particulars. The adjudicating authority is directed ‘to scrutinize

the refund claim of Rs.4,02,209/- in light of the conditions laid down in -

Section 102 of Finance Act, 1944 and ensure that the right of the
_appellants is not denied unless revenue is adversély affected. Thel
appellants are also directed to present all sort of assistance to the
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adjudicating authority by providing all required documents during the
proceeding for which the case is remanded back

12. In respect to refund of interest paid amounting to Rs.1,60,820/-,
the appellants submitted that they paid the interest on the duty, which
has been refunded by the Government due to exemption notification. 'So
when an amount is refunded by the department, the interest paid in
relation to the said amount also needs to be refunded back. I agree with
the covntention of the appellants -and consider the amount of
Rs.1,60,820/- excess paid by the appellants. As Service Tax was not
leviable on the said servicé, keeping its interest in the government’s
- possession is illegal. Interest is integral part of duty. The department
cannot by any means,‘withheld the so called interest paid on the so
called duty, which has already been refunded back to the appellants.
However, genuineness of the said interest, paid by the appellants,
needs to be verified in relation to the refund amount of Rs.29,39,207/-
which has been allowed to them. In view of the above, I remand the
casé back to Verify the payment particulars in respect of interest of Rs.
1,60,820/- paid on the Service Tax for delayed payment. The appellants
are hereby directed to extend fullest cooperation to the adjudicating
authority and submit all the relevant documents needed Aby the

- adjudicating authority for verification.
15. The appeal is disposed off in terms of the discussion held above.

16. 3rdierhdl §RT &of @7 o718 37diell &l [AUeRT 3WRkE s & feRar S &

16. The appeals filed by the appellant stand disposed off in above
terms. : :
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- To, .-
M/s. Mirambica Construction C.
19-Baloj Complex, Opp. Market Yard,
Unjha, Mehsana-380054

Copy to:-
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Commissioner, Central Tax, Gandhinagar.
3. The Dy. / Asstt. Commissioner, Central Tax, Division- Gandhinagar.
4. The Add!./Joint Commissioner, (Systems), Central Tax,

Gandhinagar.
Guard file.

5.
&7 P.Afile.




